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1 EXECUTIVE SUMMARY  
 

South Essex College (“SEC”) has been working with the Homes and Communities 
Agency (HCA) to progress proposals to relocate from its current location in   
Nethermayne, through the sale and development of its current campus site and land 
owned by the HCA. The current campus is aging and becoming increasingly costly to 
maintain. This relocation will improve educational opportunities for local young people 
and assist in creating a more vibrant and sustainable town centre as part of the 
Council’s Basildon Town Centre Regeneration Master Plan (“Masterplan”) adopted by 
Cabinet on 13th December 2012.  
 
In October 2012, SEC submitted a planning application (ref 12/01035/FULL) and was 
granted permission on 28th March 2013 for the proposed new campus in an 
accessible location, directly opposite Basildon train and bus stations at Market Square 
(“College Development”); the site of which is owned and currently operated as a 
market by Basildon Town Centre Management Limited (“BTCM”).  
 
In line with the ambitions of the Masterplan, it is proposed that Basildon Market, 
currently occupying Market Square, will be relocated and replaced by a new, improved 
market in St Martin’s Square, along with significant public realm improvements. The 
new market site consists of land owned mainly by the Council with a part of it being 
owned by adjacent landowners as shown edged red on the Plan at Enclosure 1 (“New 
Market Area”). 
 
BTCM submitted a planning application (ref 14/00325/FULL) in March 2014 for the 
new market to be relocated in St Martin’s Square. The application  was considered by 
the Planning Committee on 22 April 2014 and was approved on 21st May 2014 subject 
to conditions  (“Market Development”). 



 
 

This report develops the principles established by Cabinet on 13th December 2012 
and seeks to obtain Cabinet approval for the use of local authority powers to assist 
with the delivery of the College Development and the Market Development by 
appropriating/acquiring land, entering into a series of legal agreements, property and 
financial transactions.  
 
The Council has sought to maximise the social, environmental, educational and 
economic benefits through an overarching strategy to use the Council’s property 
assets to support these important town centre developments. 
 

2 CORPORATE PLAN PROMISES: 
 

The Market Development and the College Development meet the Council’s Corporate 
Plan promises. Specifically, both developments address two priorities i.e. ‘We will 
support and develop the local economy’ and ‘We will positively transform our Borough’ 
 
Supporting and developing the local economy; the Market Development represents 
positive action in supporting the development of small and medium sized enterprises 
within the Borough by providing the physical infrastructure for small business 
development. In addition by promoting and facilitating investment by both existing and 
new businesses, the Market Development represents an offering to the local and 
regional economy. 
 
Furthermore, the College Development will facilitate increased economic and social 
activity within the town centre. The increased numbers of young people within the 
town centre location should raise local spend and enhance vibrancy and diversity. 
From an education and enterprise perspective, the relocation should assist young 
people in improving their ‘job readiness and aspirations’ 
 
We will positively transform our Borough; both the College Development and Market 
Development will make a significant contribution to ensuring the vibrancy, vitality and 
regeneration of Basildon Town Centre. Facilitating the ‘redevelopment of town 
centres’ is a specific objective and aims to ‘work with land owners and developers to 
enable improvements to town centres and improve their popularity and vibrancy’. 

 
3 WARD(S): 
 

St Martin’s 
Nethermayne 

 
RECOMMENDATIONS: 
 
(1) That, subject to the Service Manager of Corporate Property being satisfied that 

it is required in order to enable the College Development and Market 
Development to be carried out (taking into consideration whether those 
landowners entitled to rights are prepared by way of agreement on reasonable 
terms and within reasonable timescale to permit infringements of those rights 
to achieve practical completion of both developments by late 2018) and subject 
to all of the Council’s financial liabilities being indemnified, the Service Manager 
of Corporate Property be delegated to approve and authorise the following: 

 
 



 
 

(a) Acquisition of an interest giving possession of land within the New 
College Area by the Council under s.227 of the Town and Country 
Planning Act 1990 (“TCPA 1990”) by agreement as shown edged blue 
and shaded grey on the Plan at Enclosure 1 for the planning purposes of 
facilitating the College Development with subsequent disposal of an 
appropriate interest in all or part of that land to an Owner (subject to 
obtaining Secretary of State consent if required) under Section 233 Town 
and Country Planning Act 1990 (“TCPA 1990”); 
 

(b) Acquisition of an interest giving possession of any remaining part of the 
New Market Area not within the Council’s ownership together with 
certain rights over such land by agreement under s.227 TCPA 1990 as 
shown coloured green on the Plan at Enclosure 1 for planning purposes 
of facilitating the Market Development with subsequent disposal of an 
appropriate  interest in all or part of that land to an Owner under Section 
233 TCPA (subject to obtaining Secretary of State consent if required); 
 

(c) the terms of any agreements relating to the acquisitions and disposals 
of property interests in relation to recommendation (a) and (b) above; 

 
(d) the terms of any conditional compensation agreements with those land 

owners with third party rights over the land being appropriated/acquired 
whose rights would otherwise be extinguished under s.237 TCPA 1990; 
and 

 
(e) terms of the agreement relating to the indemnity of all financial liabilities 

and legal costs arising from the arrangements (including any 
compensation liabilities falling to the Council and potential costs of the 
Council for use of S.237 TCPA 1990.  
 

(2) That, in accordance with the requirements of s.122 (2A) Local Government Act 
1972 (“LGA 1972”) and s.233 (4) TCPA 1972, the land owned by the Council 
which forms part of the New Market Area as shown coloured green on the Plan 
at Enclosure No. 1 (as it is no longer being required for the purpose which it is 
currently held) be advertised for appropriation for planning purposes and 
subsequent disposal with: 

 
(a)  any objections received being considered (in each case) by Cabinet prior 

to the decisions to appropriate and subsequently dispose of such land 
being made by Cabinet; or 

 
(b)  if no objections are received, that such decisions to appropriate and 

subsequent dispose of such land be delegated to the Service Manager of 
Corporate Property. 
 

(3) That a request is made to the Highways Authority to make an application under   
Section 116, 117 or 118 of the Highways Act 1980 on behalf of the Council for 
parts of the Basildon Centre surface car park together with access routes 
currently designated as public highway be stopped up (removal of public rights 
of way). 

 
 



 
 

(4) That Cabinet agrees to the in principle decision to embark on the compulsory 
acquisition of the relevant land and/or right(s) required for the College 
Development and Market Development, under s.226 TCPA 1990 in the event that 
agreements cannot be reached within a reasonable time period and/or on 
reasonable terms in respect of recommendation (1) above.  

 
(5) That approval of the financial arrangements as set out in section 8 be delegated 

to the Section 151 Officer. 
 
(6) That the terms of the legal agreements referred to in sections 7.2 and 8 be 

delegated to Section 151 Officer and Service Manager of Corporate Property. 
 

(7) That the General Fund Budget and General Fund Capital Programme are 
amended to reflect the recommendations above as appropriate. 

 
 
4 BACKGROUND 
 

The recommendations set out in this report have been prepared in line with the 
relevant planning framework. Consideration of the National Planning Policy 
Framework (2012) and the respective local planning policies have informed the 
planning decisions within this report, including all other material considerations; 
specifically the Masterplan is material to this report. A summary of the Planning Policy 
is outlined in Enclosure No. 4. 
 
The Masterplan was approved as an Interim Supplementary Planning Document at 
the Cabinet Meeting of 13 December 2012. It is a material consideration to the overall 
recommendations contained within this report.  
 
The establishment of a sense of place is a key overarching aim of the Masterplan 
vision and is central to achieving a place of enduring quality that has its own identity. 
The vision has evolved within the context of analysis and consultation, with 
consideration of opportunities and constraints, and of the financial reality required to 
deliver the vision throughout the anticipated life of the Masterplan. 
 
The Masterplan is the vehicle for the realisation of the vision and the ambitions for the 
individual priority areas. It builds upon the 2006 Development Framework and has 
been distilled from exploration of issues, constraints and opportunities and further 
stakeholder consultation and engagement. 

 
The regeneration benefits are many and inter-related. These are summarised below: 
 
• The regeneration of the town centre offers a combination of benefits as set out in 

the Masterplan document. The town centre will have a higher quality range of 
shops than today as well as a new street market, but it will be much more than a 
shopping location. There will be a wider range of leisure activities such as a cinema 
and restaurants complementing the offer in a revitalised Towngate theatre. For the 
first time, local people will have a real choice of things to do in the evening in the 
town centre.  

 
• The town centre will also be a more important centre for education with a new 

College. More families will live in houses close to the heart of the town, helping to 
make it a safer place. The new College’s proximity to bus and rail transport and 



 
 

being within walking distance of significant retail provision enhances the town 
centre and the educational offer in the town and Borough. 

 
• The success of these changes will be sustained by improvements to the 

infrastructure of the town, to encourage people to make Basildon their town centre 
of choice. 

 
• This Masterplan will guide and encourage these improvements. The objectives of 

the Masterplan are to create: 
 

- A town centre to be proud of that meets modern needs and expectations. 
 

- A high quality environment with emphasis on quality rather than quantity. 
 

- An environment that is diverse, engaging, safe and environmentally conscious. 
 

- A strong sense of unique local identity and civic pride that builds upon 
and complements Basildon’s ‘New Town’ heritage. 

 

- A town centre that lives up to its economic potential where people are attracted 
to live, work, relax, visit and invest: now and in the future. 
 

- A destination of choice. 
 

- A vibrant evening economy. 
 

The Masterplan encourages the relocation of SEC’s Nethermayne campus to 
Market Square in Basildon town centre in order to assist in creating a more vibrant 
and sustainable town centre. The Masterplan also proposes moving Basildon 
Market, which currently occupies part of the proposed college site in Market Square 
to St Martin’s Square. Such a move represents an opportunity to increase the 
vibrancy of St Martin’s Square while improving the quality of the market and 
integrating into the core retail circuit in the town centre. Local businesses and 
landowners consider the College move vital to increasing further investments in the 
town centre.  
 

4.1 Proposal  
 

The Council has been working with SEC and BTCM (“the Owners”) to support the 
college and market relocations and has been approached by the Owners to seek 
assistance in overcoming potential injunctable rights that would adversely impact on 
the achievement of the both of the development schemes by enabling Section 237 
TCPA 1990 to come into effect.  
 
Cabinet approval is now sought for the Council to use its planning and other powers 
to appropriate, acquire and dispose of certain property interests and enter into 
financial transactions as set out in further detail in this report. 

 
4.2 The New College  
 

The proposed site for the new college campus currently comprises the site of 
Basildon Market, a car park for the public and traders, three small retail units and 
adjoining land in Market Square, Basildon all of which falls within land owned by 
BTCM shown edged blue and coloured grey on the Plan at Enclosure No. 1 (“New 
College Area”) .   



 
 

It is currently proposed that the Council will acquire an appropriate interest within the 
New College Area with a subsequent disposal of an interest to an Owner. This 
structure will allow the Council to appropriate the land for planning purposes (see 
section 7 on use of the Council’s powers below). Cabinet approval is sought subject 
to the Council’s financial liabilities being indemnified. 

 
4.3 The New Market  
 

The Market Development will deliver greater vibrancy and a more attractive market, 
offering a first class environment for occupiers and visitors, with a strong emphasis 
on merchandise presentation, cleanliness and maintenance.  

 
In order to achieve these objectives and to create a site that is sufficient for a 
commercially viable market, it is likely that some land will need to be acquired from 
adjacent landowners as shown coloured yellow on the Plan at Enclosure No. 1.  

 
It is currently proposed that the Council will acquire an interest in all or part of this 
land as shown coloured yellow on the Plan at Enclosure 1 and appropriate its own 
land in St Martin’s Square and over the Basildon Centre’s  surface car park as 
shown coloured green on the Plan at Enclosure 1. The Council will subsequently 
dispose of an appropriate interest within the New Market Area to an Owner (see 
section 7 on use of Council’s powers below). Cabinet approval is sought subject to 
the Council’s financial liabilities being indemnified. 
 
4.3.1 Basildon Centre Surface Car Park  
 
The disposal of an interest in Basildon Centre surface car park will impact on staff 
parking. There are currently 47 spaces in the car park. Twelve of these are provided 
to Essex County Council (“ECC”). This would require 12 spaces in the basement car 
park to be freed up for ECC parking. A review of staff car parking (part of the Service 
Impact Assessment) will be undertaken to establish how these spaces are to be 
released. Access arrangements to the car parks will need to be reconfigured the 
costs of which will form part of the costs associated with the Market Development. 
 
4.3.2 Adopted Highway 

 
The proposed market traders car park for the Market Development is to be part 
located within a small strip of land currently designated as public highway. This land 
has for a number of years not been operated or maintained as such. The Council has 
had some initial discussions with Essex County Council and have confirmed that an 
order to ‘stop up’ this part of the highway would be required to construct this building. 
Cabinet approval is therefore sought for the Council to request the Highways 
Authority to make an application under Section 116, 117 and 118 Highways Act 1980 
respectively.   

 
4.4 The Nethermayne Project 
 

SEC’s college campus is currently located in Nethermayne. Due to increasing costs 
with maintaining the existing college building, SEC has been working with the HCA, 
owner of the adjoining land to the existing college site to sell this land in order to 
relocate its campus to the New College Area located within Basildon town centre.  

 



 
 

The HCA and SEC submitted an application for the development of the jointly owned 
land in Nethermayne for residential – led mixed use scheme of up to 725 homes 
together with provision for supporting infrastructure including primary school local 
retail, land for Hospice expansion, provision of open space and highways 
improvements. This application was considered by the planning committee on 4th 
June 2013 with planning permission being granted on 13th December 2013 
(“Nethermayne Development”).  
 

The HCA and SEC are entering into a sale agreement with Redrow Homes Limited 
for the delivery of the Nethermayne Development. The intention is for the College 
Development to proceed as soon as the Market Development has completed; the 
HCA and SEC have agreed that receipts from the Nethermayne Development will be 
used to fund the Market Development and College Development (“the Nethermayne 
Project”); further detail of which is provided at section 8 of this report. 
 

4.5 Use of Council’s powers for planning purposes 
 

Initial examination of property titles suggests that some landowners and occupiers in 
the town centre may have rights of access, rights of light or other rights that maybe 
impacted by the College Development and the Market Development.  
 
In order to support these negotiations, Cabinet is being asked to agree to the 
potential use of its powers of appropriation and acquisition in order to enable the 
powers in s.237 TCPA 1990 to be relied upon, and/or compulsory purchase, subject 
to an indemnity being provided to the Council for all consideration, compensation 
payments and costs incurred as set out in Recommendation 1 above. 

 
5 OPTIONS 
 

The Council may  

(a) Do nothing – without the Council using its powers, to make available land and 
other interests for the College Development and Market Development to be 
delivered within the town centre, these schemes are very likely to fail, with the loss 
of all the potential regeneration benefits for the residents of the town centre and 
the wider Basildon Borough and the Council may be at risk for significant costs if 
the College Development and Market Development are unable to proceed. 

(b) Propose an alternative site for a town centre campus – a comprehensive site 
selection study was undertaken for SEC in 2011. Following this study, one other 
site was initially pursued but the private landowner was unwilling to dispose of it on 
terms that were feasible for SEC.  Market Square was identified as the next best 
site, primarily on the basis of its central location. Reconsidering other sites would 
be contrary to the policy framework (as set out in the Masterplan), would delay the 
project and render abortive the design and planning costs incurred by SEC to date; 
the Council may also be at risk for significant costs if the College Development is 
unable to proceed. 

(c)  Propose an alternative site for new market site - The relocation of the market 
requires a town centre location that will enhance the retail and wider economic and 
social offering of Basildon. There are no realistic alternatives to the current 
proposal, either in terms of practical availability or in terms of having the 
appropriate planning permissions. Within the time constraints (cited above) 



 
 

seeking an alternative site at this point would be contrary to the policy framework  
(as set out in the Masterplan) and could jeopardise both the Market Development 
and the College Development from proceeding and abortive costs may be incurred 
by the Council and SEC. 

(d) Support the relocation of the market and the development of the College by using 
the Council’s assets and powers as set out in section 4.3 above – this is 
considered the preferred option to enable the Council to acquire and appropriate 
for planning purposes land required for both the College Development and Market 
Development to enable the protection of Section 237 TCPA 1990 and secure the 
economic and social benefits that the new college and new market would bring to 
the town centre to conform with the policy framework. The relocation of SEC’s 
Nethermayne campus to Basildon town centre will assist in creating a more vibrant 
and sustainable town centre. The relocation of Basildon Market, which currently 
occupies part of the proposed college site in Market Square, to a more attractive 
location in St Martin’s Square represents an opportunity to increase the vibrancy of 
St Martin’s Square while improving the quality and integrating the market into the 
core retail circuit in the town centre. 

(e) Supporting and facilitating the relocation of the market and the development of the 
College by working in collaboration with the HCA and SEC to ensure proper 
application of receipts received from the Nethermayne Development - this is 
currently the preferred option to assist with the management of the financial 
arrangements for the Market Development; however if it is more beneficial SEC 
may consider managing such receipts as an alternative option. 
 

6 LEGAL BACKGROUND 
 
6.1 Acquisition/Appropriation of Land 

 
There are two ways land can be acquired by a local authority for planning purposes:  

 
(a) Under s.226 TCPA 1990: compulsory acquisition; or 

 
(b) Under s.227 TCPA 1990: by agreement with the affected landowner.  
 
If the Council decides that it needs to transfer land it already owns from one purpose 
or function to another perhaps for redevelopment, then it may appropriate the land 
for planning purposed under s.122 LGA 1972 if the land in question is no longer 
required for the purpose for which it was held immediately prior to appropriation. 
 
Planning purposes is not expressly defined but s.246 TCPA 1990 states that any 
reference to appropriation of land for planning purposes is reference to the 
appropriation of it for the purposes for which land could be acquired under Section 
226 TCPA 1990 or Section 227 TCPA 1990.  
 
If the land in question is part of an ‘open space’, which is land laid out as a public 
garden, or used for the purposes of public recreation (s.336 TCPA 1990), before 
appropriating and disposing of such land the Council must also clearly advertise the 
intended appropriation and disposal in accordance with s.122(2A) LGA 1972 and 
s.233 (4) TCPA 1972; it requires that a notice of the intention to appropriate and 
dispose of land, specifies the land in question and is advertised for two consecutive 
weeks in a newspaper circulating in the area in which the land is situated. The 



 
 

Council must then consider any objections to the proposed appropriation and 
disposal which may be made to them. 
 
Should the recommendations within this report be approved, the Council will 
advertise the intended appropriation and disposal of St Martin’s Square prior to it 
being carried out and any objections received pursuant to the advertisement of the 
proposed appropriation and disposal will be considered by means of a further report 
to Cabinet prior to the final decision to appropriate and dispose of such land being 
taken.  
 
For the Council to acquire land by agreement under s.227 TCPA 1990 or appropriate 
land under s.122(1) LGA 1972 or s.122(2A) LGA 1972 for a “planning purpose” it 
must form the specific view that the acquisition or appropriation is in accordance with 
the requirements of s.226(1) TCPA 1990, that it is either:  
 
a) Something which will facilitate the carrying out of development or improvement 

on the land in question; or 
 
b) It is required for a purpose which it is necessary to achieve for the proper 

planning for the area.  
 

The word ‘necessary’ in (b) is legally problematical; most acquisitions or 
appropriations for planning purposes rely on (a). 
 
If the resolution is made under (a), it is also required under s.226 (1A) TCPA 1990 
for the Council to form the view that the proposed development is likely to contribute 
to the promotion or improvement of any one or more of the following objects:  

 
• the economic well-being of the area; 
• the social well-being of the area; or 
• the environmental well-being of the area.  
 

6.2 Overriding Third Party Rights 
 
S.237 TCPA 1990 applies to land which has been acquired under s.226 or s.227 
TCPA 1990, or appropriated under s.122(1) LGA 1972 or S.122(2A) LGA 1972, for 
planning purposes. 

 
The effect of s.237 TCPA 1990 is that it enables local authorities who have an 
interest in land (and those deriving title under them) to override the interests of 
others who might be affected by the development of that land in accordance with a 
planning permission; these interests include the suppression of rights such as 
easements, rights of light and rights under restrictive covenants (“Third Party 
Rights”).   
 
However, s.237 TCPA 1990 does not remove the legitimate rights of parties to 
compensation, which may arise from interference with their rights. S.237 operates to 
translate such Third Party Rights from being potential rights to frustrate the 
development by obtaining an injunction to an entitlement to compensation.  
 
It also removes the potential for excessive claims and provides certainty as the 
compensation is assessed against the compulsory purchase compensation 



 
 

principles based on the diminution of the value of affected property as the result of 
the interference with the right.  

 
6.3 Disposal of Land 
 

The only power under which a local authority may dispose of land (including by the 
granting of any interests in that land, such as a lease), which it has acquired or 
appropriated for planning purposes, is under s.233 TCPA 1990. The disposal of the 
land must be done in order to:  

 
a) Secure the best use of that or other land and any other building or works which 

are to be erected or carried out on it (whether by themselves or by any other 
person); or  

 
b) Secure the erection, construction or carrying out on it of any building or works 

appearing to them to be needed for the proper planning of the area. 
 

The disposal of land under s. 233 TCPA 1990 includes the sale of freehold interest, 
granting of lease, assignment of unexpired term of lease or granting of easements. 
The Council is required to obtain the best consideration that can be reasonably 
obtained except in the case where the consent of the Secretary of State is obtained, 
unless only a short term lease is granted (seven years or less) or the assignment of 
a term of years of which seven years or less are unexpired at the date of the 
assignment.  
 
It should be noted that the disposal of land held for planning purposes which is ‘open 
space’ (which St Martin’s Square is assumed to be) also required the carrying out of 
an advertising procedure under s.233 (4) TCPA 1990 and the consideration of any 
objections received, before the disposal may actually be into effect. 

 
6.4 Financial Matters  
 

Section 8 of this report relates sets out various financial arrangements for the 
delivery of the Market Development and College Development. Such arrangements 
are governed by the legislation as set out below: 

 
Localism Act 2011 

 
Part 1, Section 1 of the Localism Act 2011 introduced a new “general power of 
competence” for local authorities who now have power to do anything that an 
individual may do, rather than be limited to those things which are related to or 
necessary for the discharge of an existing function of the authority. There are 
however statutory limitations on local authorities’ pre-existing powers and functions. 
The general power of competence is set out in subsection: 
 
“(1) A local authority has power to do anything that individuals generally may do.”  
 
Section 1 continues to allow an authority to express views and beliefs on a wide 
range of matters – as an individual generally might do. For example Section (1) 
subsection (4) allows for local authorities to confer powers in any way whatever for a 
commercial purpose or for the benefit of the authority, its area or residents. 
. 



 
 

Section 2 of the Localism Act 2011 sets out the express limitations on the power for 
an authority to do anything that an individual generally may do and will need to be 
taken into consideration when exercising the general power of competence under 
Section (1) (1) of the Localism Act 2011. 
 
Local Government Act 2003 
 
Local Government Act 2003 (c.26), Part 1, Chapter 1, subsection (12) gives a local 
authority power to invest for any purpose relevant to its functions under any 
enactment or for the purposes of the prudent management of its financial affairs; 
requiring local authorities to self regulate their capital finance, borrowing and 
investment activities. Statutory Instrument(SI) 3146/2003—the Local Authorities 
(Capital Finance and Accounting) (England) Regulations 2003—develops the 
controls and powers in the Act and requires local authorities to have regard to the 
CIPFA Prudential Code for Capital Finance. 

 
7 CONSIDERATIONS 

 
In making a decision as to whether to support the recommendations and to use the 
Council’s powers of appropriation and acquisition for the planning purpose of the 
College Development and the Market Development (together the “Development”), the 
following matters are relevant considerations that should be taken into account by the 
Council, which are each dealt with in detail and in turn below: 

 
a) The acquisition and appropriation of the land required for the Development must be 

acquired or appropriated for ‘planning purposes’; 
 
b) The land already held by the Council which is required to be appropriated for the 

Development must be no longer be required for the purpose for which it is already 
held; 

 
c) The Third Party Rights affected by the Development and the likely extent of 

interference with those rights caused; 
 
d) Whether interference with the identified Third Party Rights is necessary and 

reasonable in order to allow the Development to be carried out or alternatively 
whether agreement could be reached reliably for those rights, on reasonable terms 
and within a satisfactory timescale; 

 
e) Whether the acquisition and appropriation of land will facilitate the carrying out of 

the Development and whether the Development is likely to contribute to ‘well 
being’; 

 
f) Whether the benefits arising from the Development could be achieved without 

giving rise to all or some of the infringements of the Third Party Rights identified; 
 
g) Whether the public benefits arising from the recommendations are proportionate to 

the infringements of the Third Party Rights identified, and in particular to any 
interference with rights guaranteed by the European Convention on Human Rights 
(“Convention Rights”)  

 
 
 



 
 

7.1  The acquisition/appropriation of land is for planning purpose 
 

As detailed in paragraph 6.1 above, to benefit from s.237 TCPA 1990, the Council 
must acquire or appropriate the land used for the Development for planning 
purposes.  
 
In the context of the Development, the Council must be satisfied that the acquisition 
and appropriation of the necessary land will facilitate development of that land and is 
likely to satisfy the requirement under s.226(1A) TCPA 1990, which is to contribute to 
the economic, social or environmental well-being of the area as set out below: 
 

• Both the College Development and Market Development conform to the 
established policy framework and will contribute to the wider economic, social and 
well-being strategy to regenerate town centres by increasing footfall, providing an 
accessible educational provision, increasing the retail and leisure offering and local 
spend. The Development will bring a significant capital investment to the town 
centre, create additional jobs and add a youthful dynamic within the town centre 
retail area. 

 
• The College Development also fits with the wider restructuring of the SEC, whereby 

the college courses will be delivered in a more accessible and sustainable location 
which will facilitate easier access for students with potentially reduced transport 
costs. The new college facility will be much needed improvement to current 
provision within Nethermayne and the construction of a significant gateway building 
such as this will enhance the urban landscape.  

 
• The Market Development also provides an ideal opportunity for an improved market 

facility (kiosks. brand, design) and improved quality in products and services. The 
major investment in the new facility will also include enhancement of the public 
realm within a key position in the town centre, delivering improvements beyond 
both new sites. 
 

7.2 Land already held by the Council being appropriated no longer required for the 
purpose for which it is already held 

 
The New Market Area includes parts of St Martin’s Square and Town Square, the 
freeholds of which are owned by the Council (as shown coloured green on the Plan 
at Enclosure No. 1) and were transferred from the Commission of New Towns 
(“CNT”) to the Council on 3rd November 1997 and 6th March 1998 respectively. This 
land is currently not appropriated for planning purposes.  
 
The land is primarily used as a civic space linking retail, leisure and public services. 
Beyond its immediate proximity to the Westgate Centre, the Basildon Centre and 
Town Square, the land serves as an access route to other amenities and services 
beyond the immediate town centre, including Basildon railway station, the Courts 
and the residential development at Gloucester Park. 
 
As detailed above, the land has been open land available for use by the public. The 
law allows the Council to conclude that in the context of the benefits of the scheme 
as a whole, it is on balance preferable that some of this land should be transferred 
(via appropriation for planning purposes) to use for development as the relocated 



 
 

market and to form the view that, in this sense, the land is no longer ‘required’ for its 
previous purpose. 

 
If the use of this land is changed or is developed on or before 2nd November 2017 a 
clawback payment will need to be calculated and payment made by the Council to 
the Homes and Communities Agency (HCA) who are the successor in title to the 
CNT. Part of St Martin’s Square is also subject to a restriction on the land being used 
for retails sales or residential purposes. It has been agreed in principle with the HCA 
and SEC that any clawback payment due from the Council to the HCA can be 
reimbursed to the Council from the sales receipts received from the Nethermayne 
Development as set out in section 8 of this report; this arrangement is subject to final 
approval by the HCA. 
 
The HCA also has the benefits of covenants affecting a different part of the New 
Market Area so that its use is restricted and the consent of the HCA is required for 
the construction of any buildings and access ways. The HCA are supportive of the 
Market Development and in principle have agreed to enter into agreements to 
release/modify the current restrictions on title to enable the Market Development to 
proceed.  Any agreements with the HCA will be entered into prior to the land being 
advertised for appropriation. 
 
The change of use and loss of public open space is justified by the wider social and 
economic benefits to Basildon town centre from the Market Development as detailed 
in paragraph 7.1.  

 
7.3 The Third Party Rights affected  

 
A right of light, or right of way or is an interest in land (an easement) which entitles a 
neighbouring landowner (“Dominant Owner”) to enjoy such rights across the affected 
adjoining site. Any such development which interferes with that right may well 
constitute a breach of that easement which may entitle the Dominant Owner to claim 
an injunction preventing development or damages for the effect on value of the right 
lost as a result of the interference (“Heaney Case”). 
 
A restrictive covenant entitles an adjoining owner to enforce restrictions over land 
which may relate to the Development. Any interference with these, or lack of 
consent, may entitle the Dominant Owner to obtain an injunction and/or claim 
damages. 
 
An initial assessment as to which Dominant Owners might be impacted, some of 
whom might suffer sufficient injury to succeed in obtaining an injunction to the 
Development has been undertaken and is detailed in the List of Affected Properties 
at Enclosure No. 3.  The current list is compiled from searches at H M Land 
Registry and it is possible that there may be other interests which are not registered 
that affect the land, such as easements acquired by prescription. It is considered that 
(without the use of statutory powers or prior agreement from the parties concerned) 
the Dominant Owners identified are those to whom the Court might potentially grant 
an injunction to prevent the Development from proceeding. 
 
With regard to impact in planning terms the issues of light and overshadowing were 
considered when the planning committee resolved to approve the College 
Development in March 2013. The impact on adjoining landowners in relation to the 
Market Development was also considered by the planning committee in April 2014 



 
 

and no objections in relation to rights interference were received during the planning 
process. The impacts of the proposals on neighbouring occupiers were not 
considered to be significant to justify a refusal of permission or alteration to the 
design with the benefits of the proposals far outweighing any detrimental impacts of 
the scheme. 
 
It is considered that, where there is a clear risk of injunction, no development will 
proceed until that risk has been eliminated. 
 

7.4 Whether interference is necessary for the Development to be carried out and 
whether agreement could be reached for release of the Third Party Rights, in a 
satisfactory timescale 

 
The Owners have advised that it will not be possible to make alterations to the 
Development that would have any meaningful impact on the Third Party Rights being 
affected without substantial design changes that would alter the Development 
significantly. Therefore interference with Third Party Rights is necessary to facilitate 
the Development. 
 
The construction of the new market will enable appropriate development in and 
around St Martin’s Square. However, given its current use and the range of 
landowners and other parties with potential rights and interest within and adjoining 
the New Market Area, Third Party Rights are likely to be affected.   The proposals for 
the new market evolved having regard to an understanding of the area, and 
movement within it, together with how the wider area of open space would function.  
In this way, the market application sought to optimise the development of this land 
but such that it would inevitably impact on the rights currently enjoyed by others.  
 
The College Development will include the construction of a two storey building on the 
former market site. The planning permission sets out the development within the site 
constraints and takes consideration of the timeframe and budget available. Within 
this planning permission, there will inevitably be impacts on Third Party Rights. It 
would be almost impossible to construct the College Development on this site 
without such impact.  
 
There may also be other unknown rights and covenants that may emerge in relation 
to the Development and the ability for the Council to use its powers to acquire or 
appropriate the Development sites might encourage those Dominant Owners 
affected by the proposals to enter more readily into meaningful negotiations. In 
deciding whether it is necessary to acquire an interest in land under s.227 TCPA 
1990 or appropriate land under s.122 (2A) LGA 1972 consideration should be given 
as to whether agreement to permit infringement of the identified Third Party Rights 
can be reached with the relevant affected land owners on reasonable terms and 
within reasonable timeframes.  
 
SEC have advised that they have instructed specialist rights to light consultants to 
analyse the impact of the College Development on adjoining properties and have 
had advice in relation to the likely impact on those properties. Work is currently being 
undertaken to assess the impact on those affected by both the College Development 
and Market Development and initial discussions regarding such impacts have 
commenced. It is proposed to continue to progress such negotiations with those 
landowners as identified in the List of Affected Properties at Enclosure No. 3 with 
the view to entering into agreements with such Dominant Owners prior to June 2015. 



 
 

However it also needs to be considered whether, the interest of securing the timely 
carrying out of the desired developments, the land concerned should in any event be 
appropriated (or where relevant acquired) for planning purposes. 

 
Consideration should therefore be given to the following:  
 
(i) The need to acquire/appropriate the land for the Development promptly 

to secure the land for the purposes of the Development 
 

As outlined in section 4.4 above, the Market Development and College Development 
are dependent on proceeds of sale received by the HCA and SEC from the 
Nethermayne Development; the HCA and SEC are entering into a sale agreement 
with Redrow Homes Limited. The release of this funding from the Nethermayne 
Development is dependent on various conditions being satisfied to the extent 
necessary to enable the Development to commence in 2015 and the initial 
instalments of the sales receipts to be paid. 
 
The use of the Council’s relevant powers to appropriate/acquire land and rights in a 
timely manner is critically important in order to eliminate potential delays. The 
Owners have asked the Council to consider the following: 
 

• SEC requires access to Market Square in a timely manner. The indicative dates 
(subject to implementation of the Nethermayne Development and resolution of 
matters identified within this report i.e. rights to access, rights of light) provide an 
outline of timeframes within which significant acquisitions, appropriations and 
necessary extinguishing of rights need to be effectively delivered. 

 
• The College Development is wholly dependent upon the availability of the new 

College site at least eighteen months in advance of the College relocating to the 
new site, therefore the ‘new Market’ must be constructed and ready for business 
prior to any Market move. The availability of the New Market Area and New College 
Area also requires a clear resolution to matters identified within this report. 

 
• SEC is unlikely to financially commit further funds to the College Development 

while there is a risk that the College Development may be subject to injunctions 
being sought to prohibit construction. The existing college campus at Nethermayne 
is also aging and proving costly to maintain and SEC is under increasing pressure 
to secure the College Development. 

 
• At present, the existing market is in decline; BTCM have informed the Council that 

the market holders support the Market Development and are looking to commit to 
the new market stalls as soon as possible and need certainty on completion of the 
Market Development to make their decision. 

 
• Discussions regarding infringement of Third Party Rights are underway; the ability 

for the Council to use its powers to acquire or appropriate the Development might 
well encourage those Dominant Owners affected by the land to enter more readily 
into meaningful negotiations, leading to ‘private’ legal agreements and not relying 
on use of statutory powers. 

 



 
 

• However, it is highly unlikely that agreement would be reached with all Dominant 
Owners in a timeframe that enables practical completion of the Development by 
late 2018. 
 

• The Council are aware that other landowners within the town centre consider the 
Development vital for the town centre as it will “kick start” their own and others 
investments. 

 
The Owners are currently working towards practical completion of the Development 
being achieved by late 2018 and therefore the Development cannot proceed 
without the acquisition and appropriation of the lands identified in the Plan at 
Enclosure No. 1.  
 
No acquisition of any interest under s.227 TCPA 1990 or appropriation under 
s122(2A) LGA1972 would take place unless the Service Manager of Corporate 
Property is satisfied that reasonable attempts to reach agreements have been 
made (on reasonable terms and within a reasonable time), that it had not been 
possible to reach agreements in time to achieve practical completion by late 2018 
and that therefore it is necessary to rely on the provisions of s.237 TCPA 1990 to 
facilitate carrying out of the Development. 

 
(ii) Clear intention of use for land being acquired/appropriated.  

 
This overall Development demonstrates a clear intention of use of the land; it 
identifies the land at Market Square to be used specifically for the purpose of 
constructing a new purpose built College and the land at St Martin’s Square being 
used specifically for the purpose of constructing a new market with Basildon town 
centre for both of which planning permissions have been granted. 

(iii) Are all necessary resources likely to be available to achieve the 
Development within a clear and reasonable time-scale? 

 
The commitment by the Owners is evidenced by the level of resources invested 
over the last few years and planning permissions obtained. This overall 
Nethermayne Project has undergone robust financial, planning and legal 
considerations and both the Owners are committed to the delivery of the 
Development.  
 
In addition, as detailed in this report, the HCA has also demonstrated its 
commitment to the Owners proceeding with the Development by making funding 
available from the sale proceeds received from the Nethermayne Development. 
 
Subject to satisfaction of conditions and terms of the sale agreement for the 
Nethermayne Development, receipts will made available in staged payments to 
fund the Market Development and College Development and it is anticipated that 
funds will initially become available during 2015. Any appropriation/acquisition of 
the land would not occur until the relevant conditions have been satisfied and such 
funding is made available. 
 
 
 



 
 

(iv) Is there is a reasonable prospect of the Development going ahead – 
unlikely to be blocked by any impediments to implementation 
(financial, legal, physical, planning)? 

 
To date there has been a significant investment to ensure that the Development 
progresses and the Owners would request that the Council considers the following: 

 
• The College has invested significantly in preparatory work in relation the 

disposal of Nethermayne and relocation of its campus to the New Market Area. 
The key financial, legal, planning and technical / construction have been 
addressed to the satisfaction of the Board of Governors of SEC as well as the 
other main stakeholders including HCA, Redrow Homes Limited and the 
Council.  
 

• SEC, HCA and Redrow Homes Limited are entering into a sale agreement to 
deliver the Nethermayne Development. 
 

• The HCA and SEC have agreed to provide funding for the Development from 
the sale receipts received from the Nethermayne Development. 
 

• The College Development, Market Development and Nethermayne 
Development have individually been granted planning permission. 
 

• The Owners have professional teams in place to ensure that all pre – 
construction matters are addressed in order to minimise any possible 
impediments to implementation. 

 
(v) Whether acquisition will facilitate the Development 

 
Negotiations in relation to land acquisitions and infringement on Third Party Rights 
are on-going. However, the Development currently cannot be carried out unless 
those entitled to rights of way or rights to lights agree to such infringements by way 
of releasing, varying those rights or covenants (or unless interference with those 
rights is authorised by statute).  
 
Given the financial incentive for those with Third Party Rights not to agree to allow 
an infringement, and in the absence of agreement, enabling s.237 TCPA 1990 will 
facilitate the carrying out of the Development. 

 
There also may be various unknown rights and covenants and the effect of the 
proposed acquisition and appropriation will enable the Development to proceed 
notwithstanding it may interfere with any of these rights or covenants as such 
unknown Dominant Owners will be entitled to compensation on the same basis as 
the known Dominant Owners that the Owners are currently negotiating agreements 
with. 

 
(vi) Whether the Development will be in the public interest 

 
The planning history including the preparation of the Development Framework in 
2006 (Masterplan and its adoption in 2012 by the Council as an Interim 
Supplementary Planning Document) and the public consultations undertaken 
during its development attest to the public support of the regeneration of Basildon 



 
 

Town, which is outlined in the Planning Policy Summary at Enclosure 4 of this 
report. Therefore it is highly important to the regeneration of the town and Borough 
(in social, economic, educational and urban realm) that this Development is able to 
proceed. 
 
The regeneration carried out through the Market Development and College 
Development is considered to be in substantial compliance with policies that relate 
to it, and in particular, supports the strategic objective to regenerate Basildon town 
centre. 

 
7.5 Whether the benefits of the Development could be achieved without giving rise 

to all or some of the infringements  
 

The key benefits of the Development which need to be balanced against the 
potential infringements are:  

 
i. The provision of high quality accessible and sustainable new College facility 

within the town centre to increase educational opportunity for many in and 
around the community; in particular the physical development of a three storey 
educational facility will offer a tangible and physical sign of the regeneration of 
the town centre; 

 
ii. Public realm improvements including new public spaces and walkways allowing 

ease of access into the town centre; 
 

iii. Encouraging economic growth and new businesses in the current vacant 
spaces;  

 
iv. The provision of a newly built market in St Martin’s Square, to modern 

standards and one that reflects the aspirations of Basildon town centre as a 
place of destination for a range of retail activity; 
   

The provision of the benefits identified above flow from the comprehensive 
redevelopment of the New College Area and New Market Area. 
 

7.6 Are the public benefits proportionate to the interference 
 

Human Rights issues arise in respect of the proposed arrangements. ODPM 
Circular 06/04 “Compulsory Purchase and the Crichel Down Rules” advises that 
compulsory acquisition by agreement under s.226 TCPA 1990 (and therefore, by 
analogy, an acquisition by agreement under s.227 TCPA 1990 or appropriation for 
planning purposes under s.122(1) LGA 1972 or Section 122 (2A) LGA 1972, which 
have the effect, by virtue of s.237 TCPA 1990, of infringing Convention Rights): 

 
  “…should only be made where there is a compelling case in the public  
  interest. An acquiring authority should be sure that the purposes sufficiently 
  justify… interfering with the humans rights of those with interests in the land 
  affected…”  

 
Furthermore, following the introduction of the Human Rights Act 1998 the Council is 
required to act in accordance with the European Convention on Human Rights 
(“ECHR”) in deciding whether or not to implement the arrangements. Article 1 of the 
First Protocol of the ECHR provides that every natural or legal person is entitled to 



 
 

peaceful enjoyment of their possessions. Engagement of s.237 TCPA 1990, to 
allow interference with private rights, involves interference with a person’s rights 
under this Article. As these rights are enjoyed by corporate bodies as well as 
individuals all of those whose rights will be affected can claim an infringement.   
However, the right to peaceful enjoyment of possessions under Article 1 is a 
qualified rather than absolute right, as the wording permits the deprivation of an 
individual’s possessions where it is in the public interest and is subject to the 
conditions provided for by law, and (in relation to the right to respect for private and 
family life and a person’s home) Article 8(2) allows for interference which is “in 
accordance with the law and is necessary in a democratic society in the interests of 
national security, public safety or the economic well-being of the country, for the 
protection of health and morals, or for the protection of the rights and freedoms of 
others.” 

 
There must therefore be a balancing exercise between the public interest and the 
individual’s rights whereby any interference in the individual’s rights must be 
necessary and proportionate. “Proportionate” in this context means that the 
interference must be no more than is necessary to achieve the identified legitimate 
aim. A “fair balance” must be struck between the rights of the individual and the 
rights of the public. It is for the Council to consider the issues raised in this report 
and to strike that “fair balance” in coming to its decision.  

 
In the present case it is considered that the public interest in facilitating the 
Development outweighs the rights of the individuals to peaceful enjoyment of their 
possessions, and that the proposed use of s.237 TCPA 1990 powers amounts to a 
proportionate interference in all the circumstances. In this regard the availability of 
compensation to those who are deprived of their Third Party Rights is of relevance 
to the issue of proportionality.  
 
The public benefits arising from the Development are set out in section 7.1 and the 
consideration of the public interest is demonstrated in section 7.4 (vi) of this report. 
 

8 GENERAL INFORMATION 
 
8.1 Financial Implications 
 

8.1.1 Costs associated with using appropriation/acquisition powers 
   

Prior to implementing s.237 TCPA 1990 arrangement by acquiring or appropriating 
land, the Council would need to be satisfied that the Development is able to 
commence and can be completed within a reasonable period.  
 
All financial liabilities and legal costs arising from the arrangements (including any 
compensation liabilities falling to the Council and potential costs associated with 
undertaking negotiations in relation to proceedings brought in the Lands Tribunal or 
the Courts would need to be met; Section 237(5) TCPA 1990 provides that the 
liability to pay compensation (is not discharged by the Owners) would be enforced 
against the Council. 
 
As such the Council will only proceed with use of its powers on the basis that the 
necessary indemnities against any costs and compensation liabilities were provided 
to the Council; the precise terms of which are yet to be agreed. 
 



 
 

8.1.2    Funding of the Development 
 

It has been agreed between HCA and SEC that the sale proceeds received from the 
Nethermayne Development will be used to cover the costs of Market Development 
and College Development.  

  
Subject to various conditions and terms of the sale agreement between the HCA, 
SEC and Redrow Homes Limited being satisfied, staged sale receipts in phased 
payments will be paid to the HCA and SEC. These payments will be held on account 
by SEC. It has been agreed that the initial payments received by the HCA and SEC 
will be made available to fund the Market Development (“Market Sum”) for payment 
of costs associated with the Market Development (“Market Costs”) and the College 
Development. The Market Costs include costs such as construction costs, land 
assembly, professional fees, Council costs, legal costs, public realm improvement 
works costs, etc.  
 
As the Development will deliver significant benefits to Basildon town centre and 
surrounding areas as detailed in section 7.1 of this report, an option of the Market 
Sum being transferred and held by the Council has been proposed. This option will 
require the Council to facilitate and support the delivery of the Market Development 
and College Development by managing the Market Sum and using such funds to 
reimburse/meet payment of Market Costs. The mechanisms of this arrangement will 
need to be further detailed in legal agreements that will need to entered into by the 
HCA, SEC and the Council, which will include provisions to ensure that: 
 

• the HCA, SEC and the Council agree the budget for the Market Costs 
proposed by BTCM 

 
• if the Market Sum is transferred to the Council in staged payments to manage 

that such payment structure will enable the Market Development to proceed 
uninterrupted once it has been implemented 

 
• any additional Market Costs not currently envisaged or costs over runs are 

met from the Market Sum or other later sale receipts received from the 
Nethermayne Development. If such sale receipts are only made available at a 
much later stage of the project, the Council maybe required to assist with the 
meeting such additional costs until such time the funds become available and 
if required a further report will need to be considered by Cabinet at that stage. 

 
• that any costs/liabilities incurred by the Council prior to the Market Sum being 

available will be reimbursed to the Council from the Market Sum as set out 
below in section 8.1.3 and 8.1.2 

 
• that any VAT/SDLT liability ( referred to in Section 8.1.5) incurred by the 

Council for managing the Market Sum or using its powers to 
appropriate/acquire land for the Market Development and College 
Development will be reimbursed from the Market Sum or later sale receipts. 

 
• that any clawback payment due from the Council to the HCA will be 

reimbursed to the Council from the Market Sum. 
 



 
 

Cabinet is being asked to delegate the approval of the terms of such financial 
arrangements to the Section 151 Officer and the legal agreements referred to in this 
section to the Section 151 Officer and Service Manager of Corporate Property and 
as set out in Recommendations 5 and 6. 
 

 8.1.3 Indemnification of Market Development Costs   
 

On 13 December 2012, Cabinet agreed to indemnify BTCM for £200,000 of the initial 
costs for moving the existing market to its new location in St Martin’s Square, in the 
event that the Market Development does not proceed. It was intended that if this 
indemnity was triggered that this sum would need to be met from the Council 
Reserves if required. 
 
As the Market Sum is not currently available (the current timescale for the Market 
Sum to be transferred to the Council anticipated during 2015) it has been necessary 
for BTCM to incur some costs in relating to working up further detailed designs and 
costings for  the Market Development . It was therefore agreed by way of Officer 
Decision Record dated 16th October 2014 that the Council would indemnify BTCM 
for a further sum of £90,000 in order for BTCM to undertake detailed design for the 
Market Development on the same terms; in the event that the Market Development 
does not proceed. If this indemnity is triggered this cost will need to be met from the 
Council’s Regeneration Account if required. 

 
Current negotiations with the HCA and SEC have secured the agreement that any  
costs incurred by such indemnifications given by the Council can be claimed from 
sale receipts of the Nethermayne Development, in the event SEC withdraws from the 
College Development. Therefore the costs exposure to the Council has been 
minimised in this regard. However in the event that the Market Development does 
not proceed due to reasons other than mentioned above, such as the Council not 
using its statutory powers to appropriate/acquire relevant land, the Council will be not 
be able to reclaim any costs incurred from the Nethermayne Project.  
 
8.1.4 Third Party Costs  
  
As the Market Sum is not yet available, it may be necessary for some costs to be 
incurred in advance for the overall timescales of the Market Development to be met. 
These costs may need to met by the Council by use of its Regeneration Account and 
if required will be approved at an officer level within the financial limits that have 
been delegated under the Council’s Constitution.  
 
These costs may be in relation to negotiations and legal matters for dealing with land 
assembly, easements and rights extinguishments by agreement for the Market 
Development as detailed in the List of Affected Properties at Enclosure No. 3.  

 
The Council has agreed with the HCA and SEC that any costs incurred by the 
Council can be claimed from sale receipts of the Nethermayne Development as a 
project cost and will be reimbursed to the Council at the point when the Market Sum 
is made available. It has also been agreed that, in the event that SEC withdraws 
from the College Development and consequentially the Market Development is 
unable to proceed, the Council will be able to reclaim back these costs from the sale 
receipts from the Nethermayne Development. Therefore the costs exposure to the 
Council has been minimised in this regard. 
 



 
 

However, in the event that the Market Development does not proceed due to  
reasons other than mentioned above, such as the Council not using its statutory 
powers to appropriate/acquire relevant land, the Council will be not be able to 
reclaim these costs from the Nethermayne Project.  

 
8.1.5 VAT and Stamp Duty Land Tax (SDLT) 

 
The proposals are complex and as a result, VAT, SDLT, accounting and other 
technical finance issues may arise. Officers have been working with external 
specialist advisors to ensure that, as far as possible, these issues are resolved in a 
manner that protects the Council from any adverse financial outcome. The Council is 
also working with SEC and HCA in relation to these matters; however it may not be 
possible to put in place arrangements that meet all requirements. If there is a 
VAT/SDLT liability as a consequence of the Council managing the Market Sums or 
using its statutory powers to appropriate/acquire land, it will be necessary for the 
HCA and SEC to ensure that any VAT/SDLT liability that the Council is adequately 
indemnified for such liability through the sales receipts from the Nethermayne 
Development. 

  
Cabinet is being asked to delegate approval of the terms of the VAT/SDLT 
arrangements referred to in this section to the Section 151 Officer as set out in 
Recommendation 5; if required a further report will be made to Cabinet to approve 
such terms. 
 
8.1.6 Clawback Payments  
 
As set out and detailed in section 7.2, a clawback payment may become due to the 
HCA, payable by the Council. It has been currently agreed in principle that any 
clawback payment due on commencement of Market Development works and made 
by the Council (from the Regeneration Account) will be reimbursed from the Market 
Sum, which will be available to the Council at that point in time.   
 
8.1.7 Medium Term Financial Strategy (MTFS) 

 
The delivery of these projects supports one of the fundamental principles of the 
MTFS, namely, ‘Support the vision to ‘create opportunity’ for the residents of our 
Borough through appropriate identification of resources required to deliver the five 
promises.’ 

 
8.2 Risk Implications 

 
The risks associated with the recommendations of this report are detailed and set 
out in the Risks Implications table at Enclosure No. 2.  

 
8.3 Inclusion, Diversity and Community Cohesion Implications 
 

The Council is required to complete an Equalities Assessment (EqIA) for the 
purposes of meeting its obligations under Section 149 of the Equalities Act 2010 
(“the Act”). This requires the Council to have due regard to the need to: 
 
i)  eliminate discrimination, harassment and victimisation or persons protected 

under the Act ( protected characteristics); 
ii)  advance equality of opportunity for protected characteristics; and  



 
 

iii)  foster good relations between groups who share a protected characteristic 
and those that do not share that characteristic. 

 
An EqIA, encompassed within the Council’s standard Service Impact Assessment 
(SIA), has been undertaken for the recommendations in this report and a further SIA 
will be undertaken and will address the proposed use of the Council’s statutory 
powers to enable the scheme to benefit from the protection provided by Section 237 
once the recommendation in this report are approved.  
 
It is currently envisaged that there are no adverse consequences that will arise from 
the proposed decision as where there is an adverse impact on Dominant Owners a 
scheme of compensation will be implemented to mitigate this impact. All landowners 
will be treated equally and fairly; and will have a right of appeal to a Tribunal or the 
Courts. 

  
8.4 Other Relevant Considerations 
 

The overall Masterplan provides a basis for the regeneration of Basildon Town 
Centre. The Masterplan process was cognisant of the wider social issues that need 
to be addressed in reconfiguring the town centre i.e. social inclusion, safe 
environment etc. The regeneration carried out through the Market and College 
Developments is considered to be in substantial compliance with policies that relate 
to it, and in particular, supports the strategic objective to regenerate Basildon Town 
Centre. Furthermore, the College Development and the Market Development are 
being prepared in a manner that designs out anti-social behaviour and creates a 
more inclusive town centre. 

 
9 CONCLUSIONS  
 

It is considered that the potential acquisition /appropriation of the New Market Area 
and the New College Area for the planning purposes and the ability to use powers 
under Section 237 of the Town and Country Planning Act 1990 (TCPA) should be 
approved together with the financial arrangements as set out in section 8 of this report 
on the following basis: 
 
Both the College Development and Market Development conform to the established 
policy framework and will contribute to the wider economic, social and well-being 
strategy to regenerate town centres by increasing footfall.  
 
The College Development will providing an accessible educational provision, 
increasing the retail and leisure offering and local spend and together with the Market 
Development will bring a significant capital investment to the town centre and create 
additional jobs. Both of the developments will secure benefits to the town centre area 
in terms of the appearance of the new buildings and improved public realm. 
 
The financial arrangements/options that are being considered seek to ensure the 
proper application of sale receipts and assist with the wider objective of achieving 
delivery of both the College Development and Market Development. 
 
All the considerations set out in section 7 have been properly addressed and on 
balance the outcome of these considerations together with the financial matters and 
considerations as set out in section 8 support the Recommendations as set out in this 
report. 
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None  
 

 
 


